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$ St,1g5,000 Parking Revenue Bonds 1998

This is to inform you that we have concluded our examination of the Bond Issue(s)

named above (gr. "gonlt"1. w" have made a proposed determination that the interest

paid to bondholde* i; ;;i excludable from gross income under section 103 of the lntemal

Revenue code. The enclosed agents reportirovig"r T explanation the facts, law, and

*.fytit .t *ttich this proposeddetermination is based'

We encourage you to immediately contact the person nln"d above to begin negotiations

to resolve problems .j,rt}t" Boni lrro. througb a closing agreement This will be your

lastopportunitytoconductsettlementnegotiationswiththisofftce.

lf you choose to not pursue a closing agreement, you may formally respond to this

proposed determination as follorvs:

l. Request an administrative appeal of your case to the Office of

AppealsorthelRs'Theoff iceofAppealsisseparateandindependent
ofthelRSofficethatmadethisproposedadversedeterminationwith
respecttothebonds.TheadministrativeAppealsprocessisexplainedin
Revenue Procedure 99-35' 1999-41 I'R'B' 501'



private benefit arising from an organization's activities must be'incidental" in both qualitative and
quantitative aspects in order to G entitled to exemption under IRC 5501(cX3). lf they are not, the
actvities are deemed to serve other than a public purpose. The substantiali$ of the private

benefit is measured in the context of the overall pubtic benefit confened by the activity-".

Applying the principles discussed above to this case, it is clear there was substantial and
eiielsiie private benefit derived by private interests. The lssuer must engage in activities which
are essentially public in nature in oiOer to qualify as an 'on behalf of lssuer, The lssuer engaged
in activities thai, more than insubstantially, benefited private parties.

The lssuer was,

(1) Estabtished by the developer, and
iZl fne developei's Attomey established the corporation and served as registered agent

of the corPoration*; and
(3) The deveioper initially approached, engaged and essentially hired Bond Counsel;

and
(4) The developer initially approached and hired the Board of Direclors as listed in the

Amended Articles of Incorporation"'; and
(5) Via the original 501(cX3) language in the Articles of lncorporation filed by the

Developef! Attorney & fire 501(c)(3) language in the Amended Articles of
Incorporation did obfuscate the true nature of the corporation/lssuer; and

(6) Deveioper required a revenue stream analysis, provided a nurnber of the- - 
assumptions for the analysis, used the analysis as an appraisalwith the knowledge
that the analysis substantiatly overstated the value of the garage; and

(7) Allowed the parking rates in the analysis to determine revenue stream to be up to
double the rate in effect the hours of stay to be double a reasonable number,
ignored the validation programs, etc...all of which have fre effect of overstating the
vllue of the property whidr uftimately (if the financing is to be paid) demand the
oaraoe to set rates much higher than would be necessary were this a true arms
i"ngfr1 ttansaction$; higheiparking rates is diametrically opposed to the purpose of
the lssuer/corporation established by the developer: and

(8) The developer adjusted and set the land lease rates in opposition to the garage
purchase price based on the Walker parking analysis study; and

(g) The developer benefited excessively from the land lease since itwas predicated on
the parking analysis study that was overstated and the revenue stream was
discounted on a tax exempt bond financing rate; and

(10) The developer put in place prior to the sale of the garage a parking oversight
committee (composed of the Developer & Developeds tenants) to set the hours of the
garage, the pricing structure of the garage, and various other items that amount to
special legal entitlements*; and

(i l)The developer sought to conceat the AMC theatre default on the garage, prior to the
sale of the garage, via confidentiality agreements and a payment to AMC to cover
shortfalls in the garage revenue for the first year as a result of the detaul[ thus
keeping the purchase pnce of the garage artificially elevated; and

(12)The developer required the City to pledge parking meter revenues for fixed ground
rent (payment to the dweloper for what appears to be an encumbrance on the
property) and operating expenses, which increased the rating on the bonds and
added to the overvaluation of the garage via discounting the revenue stream at the
bonds interest rate: and

rr Rev. Rule 75-286,1975-2 C.B. 210; Rev, Rule 68-14, 1968-l C'8. 243
'u Duane Swinton Testimony (Pages 38-39) & Mike Ormsby Testimony (Page 428)
tt Betsy Cowles Testimony (Pages 249'250)
rr John Dorsett Testimony (Pages 139'140)
tt Article Z, I of Parking Agreement & John Dorsctt Testimony (Page I 39- | 40) & Parking Covenants
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(13)The developer wrote into the bond documents, via Bond counsel. the 4s priority
payment of administrative variable ground rent which was designed to reimburse the
devetoper for the administrative costs incurred by the City and the lssuer to get the
financing (this is why bond counsel inquires of the developer to increase his fees
because any administrative fee that comes out of proceeds reduces the developers
overatl takeX and

(14)The devebplr wrote into the bond documents, via Bond Counsel, the 5h priofrtl
payment oi'variable ground rent" more appropriately know as a 50/50 split of
revenuer/profits; and

(1S)The developer wrote and entered the ground lease prior to the sale of lhe garage
including a provision that allows the developer to purchase the garage at the end of
the lease for it's then fair market value not it's'investment value' based on revenue
stream that the developer is selling the garage to lhe lssuer for.

It is clear from the facts that a number of priorities were at work here. The City priority was
clearly to keep that portion of downtown viable and ensure sales t;ax revenues. The developer's
priorities were to keep that area of downtown viable and the retail shops in place to ensure _
continued lease revenue and property value protections. The developer owned that area of
downtown known as River Park Square.

In order to accomplish these goals the River Park Square area had to be redeveloped. The
developer did not have the financial wherewithal to go it alone on the estimated $100 million
project. So a scheme was devised that would allow the developer to renovate and sale the

barLge to the City and in the process generate approximately $10 million in cash the developer
iloutl plow backlnto the'private' portion of the project. lt is unreasonable from the facts of this
case to conclude otherwise. lt is unreasonable ftom the facts of this case, in their entirety, to
conclude that this is an everyday willing buyer and willing seller at fair market value transaction,
Given the facts it is unreasonable to conclude this is an arms length transaction. No reasonable
person given the facts would have purchased this facility under these terms for the price paid.

The City now states (and claims to have stated allalong) that part of the purchase price was
designeO to provide capital to the developer to assist in the overall project Given the facts, as we
nowlnow them, this appears to be the case. The price was determined prior to the lssuer being
created, subsequent events that affected the price were ignored, obviously inconect revenue
stream assumpiions were ignored, validation programs were ignored, co{ltrolcontracts and
issues were ignored, AMC default was concnaled, developers ground rent was secured (parking

meter revenues), etc..

The lssuer ultimately issued $ 31,465,000 in tax exempt bonds and paid $ 26,500,000 to the
developer for tne pulchase of a garage whose f,air market value at best was $15,000,000. Even
today, cunent independent appraisals indicate the fair market value of the garage to be
$ 14,000,000 maximum.

The lssuer 63-20 corporation is not a qualified "on behalf of issuer because it has not engaged in
aclivities which are essentially public in nature. Failure to negotiate a fair market value based on
a1 the facts and subsequent events is not an activity which is essentially public in nature. This
single fact will result in harm to the public through higher parking fees. Enriching the developer
viaihe purchase by at least $10 million is not essentially public in nature. Providing special legal
entigements to the merchants (who are tenants of the developer) to set hours of operations and
rates charged is not an activity essentially public in nature. ln fact, almost none of the activities of

the lssuer/Foundation were essentially public in nature. All of the activities were directed at
gefting the financing in place to provide funds to the developer to assist in the redevelopment of a

[rtvate retait center- The private benefit is direct and indirect, is substantial and is both qualitative

& quantitative.
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