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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF WASHINGTON

IN RE RIVER PARK SQUARE PROJECT

BOND LITIGATION.

NO. CS-01-0127-EFS

DECLARATION OF THE BOARD

OF DIRECTORS OF THE SPOKANE

DOWNTOWN FOUNDATION IN

OPPOSITION TO PRESTON GATES

& ELLIS’ MOTION FOR PARTIAL

SUMMARY JUDGMENT

RE: WSSA CLAIMS

Christine Schnug, David Broom, and Thomas White declare, under penalty of perjury

under the laws of the State of Washington, that the following statements are true and correct:

1. The Spokane Downtown Foundation (“the Foundation”) was incorporated on or about

November 14, 1996.
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2. Christine Schnug (“Schnug”) , David Broom (“Broom”), and Thomas White (“White”)

have each been on the Foundation’s board of directors from early 1997 until the

present. The Foundation’s Articles of Incorporation were amended on or about

February 10, 1998, and the Amended Articles were filed with the Washington Secretary

of State on or about August 27, 1998.

3. Schnug, Broom, and White are volunteers and receive no compensation for their

service on the non-profit Foundation board.

4. Schnug, Broom, and White did not have experience with local or city government bond

offerings or public parking facility operations prior to their appointment to the

Foundation’s board of directors.

5. Michael Ormsby (“Ormsby”) and David Thompson (“Thompson”) are lawyers with the

law firm of Preston Gates & Ellis, LLP (“Preston”). William Mantle (“Mantle”) was a

lawyer with Preston at material times. Ormsby, Thompson, and Mantle performed

municipal finance and legal work for the Foundation related to the River Park Square

garage transaction and revenue bond issue.

6. Schnug, Broom, and White (“the Board”) did not know that Preston performed legal

services for the Developer related to financing for the River Park Square garage

transaction prior to the Foundation’s incorporation. The Foundation did not waive any

conflict that might exist as a result of Preston’s representation of the Developer and the

Foundation.



Spokane Downtown Foundation’s

Declaration in Opposition to

Preston Gates & Ellis’ Motion for

Partial Summary Judgment – Page 3

7. Preston did not advise the Foundation about the potential securities disclosure

implications that could or did result from Preston’s prior representation of the

Developer.

8. Before Schnug, Broom, and White agreed to serve as volunteer directors for the

Foundation, Ormsby advised them that he and the Preston firm were experts in

municipal finance, including on-behalf-of or 63-20 financing, and that the Foundation

could rely on Preston’s expertise in respect to the Foundation’s role in the bond

financing and garage purchase.

9. Ormsby advised Schnug, Broom, and White that the only qualifications they needed to

serve on the Foundation’s board of directors were to be thoughtful members of the

community who were willing to serve on a volunteer basis.

10. Preston was general counsel, issuer’s counsel, and bond counsel for the Foundation.

11. Preston did not propose a written engagement letter and there was no written

engagement letter which limited the scope of work that Preston would provide for or to

the Foundation.

12. Preston did not advise the Board that its work for the Foundation was or would be

limited with respect to the Foundation’s responsibility for the accuracy, completeness

or sufficiency of the Official Statement.  Rather, as represented, Preston performed the

work and undertook the Foundation’s disclosure and due diligence obligations with

respect to the Official Statement.
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13. Preston advised the Foundation regarding disclosures, presented a draft of the

Preliminary Official Statement to the Board, and performed the Foundation’s “due

diligence” on the Official Statement.

14. The Foundation signed the General Certificate contained in the Official Statement

pursuant to Preston’s direction and assurances that the Foundation’s obligations had

been met.

15. The Foundation relied on Preston to fulfill its obligations (to the extent such

obligations existed) with respect to information contained in the Official Statement,

not just information related to the Foundation.

16. The Foundation and the Board relied on Preston’s expertise with respect to all aspects

of the garage transaction and the bond issue.

17. Preston did not inform the Board that the Board had an “independent obligation” to

evaluate the terms of the garage financing plan and, as indicated, the Foundation relied

on the undertaking, work and expertise of Ormsby and the Preston firm.

18. To illustrate, Ormsby called and attended meetings with the PDA, the City, the

Developer, the Underwriter and others. Ormsby and members of the Preston firm

participated in discussions and developed strategies regarding the timing of the

underwriting, obtaining investment grade ratings, and issues related to the Official

Statement.

19. Additionally, Preston handled routine matters related to the Foundation. For instance,

Preston prepared budgets for the Foundation and processed bills for payment.
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20. Ormsby coordinated and worked with the contractor and the Developer on the final

construction of the garage, participated in the construction walk through and the

garage conveyance, all the while assuring the Foundation that Preston was handling all

matters without expressing any limitations on the extent or nature of its services.

21. The Board members believed and understood that the price for the garage had been

negotiated by the City, the Developer, and Ormsby.

22. The Board members were informed that Ormsby was involved in negotiating the terms

of the ground lease and parking facility lease agreement.

23. Ormsby and Preston undertook application for an exemption from local property taxes

for the garage.

24. The Board members were informed that Preston, on behalf of the Foundation, along

with representatives of the City, the PDA, Prudential, the Developer and others formed

a working group to resolve issues related to the garage transaction.

25. Ormsby advised that the working group was comprised of experts including the

municipal finance experts from Preston.

26. Ormsby was the Foundation’s primary representative in the working group.  The

Board did not attend working group sessions.

27. Ormsby consistently assured the Foundation Board that all issues related to the bonds,

the garage transaction and the tax exempt status of the bonds were taken care of by the

working group.
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28. Preston did not inform the Board members that the Foundation was not obligated to

and/or should not close on the garage purchase as a result of AMC’s notice of default.

29. After AMC’s notice of default, Ormsby negotiated a Reimbursement Agreement on

behalf of the Foundation, and advised the Board that the Agreement resolved the AMC

issue.

30. Preston did not inform or advise the Board that the Foundation was not required to

close the purchase of the garage because the Developer failed to comply with

paragraph 12.1(k) of the Parking Facility Purchase Agreement, as alleged by plaintiffs.

31. The Board members were informed that Preston consulted, on behalf of the

Foundation, with the City and the PDA regarding the garage closing.

32. Preston did not inform the Foundation Board of anything that Preston opined or

believed would jeopardize the viability of the transaction.

33. Preston recommended that the Foundation close the garage transaction.

34. The Foundation Board members followed Preston’s recommendation.

35. In respect to the Foundation, Ormsby and the Preston firm were responsible for the

structure of the bond finance and garage purchase transaction to the extent it affected

the tax exempt status.

36. Preston gave an unqualified opinion that interest on the bonds was exempt from federal

income tax.
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Dated this ___ day of October 2003.

SPOKANE DOWNTOWN FOUNDATION

By: _____________________________________

Christine Schnug, in her capacity as Director

Spokane Downtown Foundation

By: ____________________________________

David Broom, in his capacity as Director

Spokane Downtown Foundation

By:___________________________________

Thomas White, in his capacity as Director

Spokane Downtown Foundation
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PROOF OF SERVICE

I hereby declare under the penalty of perjury and the laws of the State of Washington that the

following statements are true.

On the ___ day of                           , 2003, I caused to be served a true and correct copy of the

foregoing by the method indicated below, and addressed to the following:

Gary J. Ceriani

Michael P. Cillo

Davis & Ceriani, P.C.

1350 17th Street, Suite 400

Denver, Colorado  80202

_____   Personal Service

_X__ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 303-534-4618

_X___   E-mail -

                 gceriani@davisandceriani.com

                 AND

                 mcillo@davisandceriani.com

John D. Munding

Crumb & Munding, P.S.

1950 Bank of America Financial Center

601 W. Riverside

Spokane, Washington  99201

_____ Personal Service

__X__ U.S. Mail

_____ Hand-Delivered

_____ Overnight Mail

_____ Facsimile - 624-6155

_X___  E-mail -

             munding@crumb-munding.com

Geoffrey Jarpe

Alain Baudry

Maslon Edelman Borman & Brand, LLP

3300 Wells Fargo Center

90 South Seventh Street

Minneapolis, MN  55402

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 612-672-8397

_X___   E-mail -

                 alain.baudry@maslon.com

Randall L. Stamper

Thomas R. Luciani

Stamper Rubens Stocker & Smith, P.S.

West 720 Boone Avenue, Suite 200

Spokane, WA  99201-2560

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 326-4891

_X___  E-mail -

              rstamper@stamperlaw.com
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James L. Robart

Matthew J. Macario

David L. Young

Christian N. Oldham

Lane Powell Spears Lubersky LLP

1420 Fifth Avenue, Suite 4100

Seattle, WA  98101-2338

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 206-223-7107

_X___   E-mail - robartj@lanepowell.com

John D. Lowery

James Rhett Brigman

Daniel Gunter

Gavin Skok

Riddell-Williams P.S.

1001 Fourth Avenue Plaza, Suite 4500

Seattle, WA  98154-1192

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 206-389-1708

__X__   E-mail - jlowery@riddellwilliams.com

James B. King

Keefe, King & Bowman, P.S.

West 601 Main Avenue, Suite 1102

Spokane, WA  99201

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 623-1380

_X___  E-mail - jking@kkbowman.com

Peter D. Byrnes

Ralph E. Cromwell, Jr.

William H. Walsh

Byrnes & Keller

1000 Second Avenue, Suite 3800

Seattle, WA  98104

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 206-622-2522

_X___   E-mail –

                   pbyrnes@byrneskeller.com

Leslie R. Weatherhead

Witherspoon, Kelley, Davenport

     & Toole, P.S.

West 422 Riverside Ave., Suite 1100

Spokane, WA  99201

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 458-2728

_X___  E-mail – lrw@wkdtlaw.com

Ladd B. Leavens

Davis Wright Tremaine, LLP

1501 Fourth Avenue, Suite 2600

Seattle, WA  98101-1688

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 206-628-7040

_X___   E-mail -

                 laddleavens@dwt.com
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Laurel Hobbs Siddoway

David J. Groesbeck

George M. Ahrend

Randall & Danskin

601 West Riverside Ave., Suite 1500

Spokane, WA  99201-0653

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 624-2528

_X___  E-mail - lhs@randanco.com

Peter M. Vial

Robert D. Stewart

McNaul Ebel Nawrot Helgren & Vance

600 University Street, Suite 2700

Seattle, WA  98101

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 206-624-5128

_X___   E-mail -

                pvial@mcnaul.com

William F. Cronin

Paul R. Raskin

Corr Cronin, LLP

1001 Fourth Avenue, Suite 3700

Seattle, WA  98154-1135

_____   Personal Service

__ ___ U.S. Mail

_____   Hand-Delivered

_X___   Overnight Mail

_____   Facsimile - 206-625-0900

_X___   E-mail -

                   wcronin@corrcronin.com AND

                   praskin@corrcronin.com

Patrick M. Risken

Heather C. Yakely

Evans, Craven & Lackie, P.S.

818 West Riverside, Suite 250

Spokane, WA  99201-0910

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 455-3632

_X___   E-mail -  pmr@ecl-law.com

hyakely@ecl-law.com

Arthur Harrigan

Karl F. Oles

Danielson, Harrigan & Tollefson

999 Third Avenue, Suite 4400

Seattle, WA  98104-4022

_____   Personal Service

_X___ U.S. Mail

_____   Hand-Delivered

_____   Overnight Mail

_____   Facsimile - 206-623-8717

_X___   E-mail - karlo@dh-t.com
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DATED this                       day of                                , 2003, at Spokane, Washington.

____________________________

Pam Warnick


